APPENDIX B

FEDERAL RULES OF EVIDENCE

HR 5463, 93d Cong.

COMMENTS OF STANDING COMMITTEE ON

RULES OF FRACTICE AND PROCEDURE

AND ADVISORY COMMITTEE ON RULES

OF EVIDENCE ON AMENDMENTS PROPOSED

BY HOUSE SUBCOMMITTEE ON CRIMINAL

JUSTICE (Committee Print June 28, 1973)

On July 18 and 19, 1973 the standing\Committee on

Rules of Practice and Procedure and the Advisory Committee
on Rules of Evidence of the Judicial Conference of the United
States met in joint session for the purpose of considering
amendments to the Federal Rules of Evidence proposed to be
incorporated in HR 5463, 93d Cong. by the House Subcommittee
on Criminal Justice (Committee Print June 28, 1973). The
two committees fully considered all of the proposed amendments

as well as the Subcommittee Notes in explanation of them and

agreed upon the following comments thereto:

RULE 104
(¢) Hearing of jury.-—Ilearings on the admissibility of confessions
shall in all eases be condneted ont of the heavme of the juiy. Iearvings
on other preliminary matters shall be so conducted when the interests

of justice vequive or. when an accused ix o weilvosso it he o requiests,
The committees express no disagreement with the

proposed amendment to subdivision (c).



RULE 105

[Rule 105, Simnnany Cp and Comment by Judge

[\ frer the elose of the evidence an T arguments of counsel, the judge
man Lairly and impaatially sumoup the evidence and - omiment to the
ey upon the weight of the evidenee and the eredibility of the wit-
newwes, 1 f he also instracets the jury that they are to determine for them-
celves the weight of the svidence and the eredit to be griven to the wit-
nes~es and that they are not bound by the judge™ sunmation or
comment .}

The committees are unable to agree with the proposal
to delete this rule. It is believed to embody a constitutional

mandate, Capital Traction Co. v. Hof, 174 U.S. 1 (1899), which

it is useful to set forth in these rules. Since the Tules
are to be enacted by the Congress, considerations of whether
the matter involves procedure or evidence are lacking in
importance. Incorporating the principle in these rules is

simpler than amending both the Civil and Criminal Rules.

RULE 201

Rule 201, Judicial Notice Lof Adjudicative Facts}

[ia) Seope of vnle~-This rale goverps only judicial notice of
adjudicative faets

L)) Kinds of facts—A\ judicially noticed fuet must be one
not subjeet to rensonable dispute in that it is either (1) eenerally
known within the territorial jurisdietion of the trial conrt or (2) ca-
pable of accurtte and readv determination by resort to sources whose
aconrney cannot reasonably be questioned.

[(e)J b)) When diseretionary.—.A\ judge or court may take judicial
nofice, whether requested or not.

Lo)y3(e) When mandatorv.—.A jndae or court shall take judicial
notice if requested by a party and supplied with the necessary in-
formation.

[()Y3() Opportunity tobe heard.—A party is entitled upon timely
recntest to an opportunity to be heard as to the propriety of taking
judicial notice and the tenor of the matter noticed. Tn the absence of
priov notification. the request may be made after judicial notice has
been taken.

[(HJ(~) Time of taking notice.— Jndicial notice may be taken at
anv staee of the proceeding.

[ () Instructing jury.—The jndge shall instruet the jury to accept
as extablished any facts judicially noticed.J
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The committees are sympathetic to the Subcommittee's

i e e i et o

dissatisfaction with the term "adjudicative." It is believed,

however, that a basic and fundamental difference exists between

the historical facts of the particular litigation and social,
economic, and scientific data that enter into the lawmaking
process, whether by legislature or courts. The former have
always been thought to demand a high measure of certainty,
while the latter have been treated on the same basis of in-
formality as has governed ascertainment of what the law
generally is or ought to be. The deletion of subdivision

(a) of the rule would leave both kinds of facts equally

subject to the very narrow confines of subdivision (b), a

situation in which the judicial system could scarcely function.
See, for example, the Hawkins case, discussed in the Advisory
Committee's Note, as an illustration of {the liberality :
traditionally found with respect to judicial notice of |
"legislative' facts. The charge imposed upon the judiciary

by proposed amended Rule 501, to interpret the commca law

in the light of reason and experience, woulada face a virtually

insurmountable obstazle in the amendment. The committees
suggest a return to the language of the Preliminary Draft

of 1969, with some amendment, so that subdivision (a) would
read: "This rule governs judicial notice of facts in issue
or facts from which they may be inferred. It does not govern
judicial notice of matters of law." The expression "matters
of law" is sufficiently broad to encompass ''legislative
history, discussions by learned writers in trgatises'and

law reviews, materials that contain controversial economic

-3-



and social facts or findings or that indicate contemporary
opinion, and similar materials." Cal. Ev. Code 1965, §450,
Comment. The rule would not, of course, bar the judiciary
from considering such matters when appropriate but would
simply free them from the restraints of the rule.

The committees believe that subdivision (g) should
be retained for the reasons set forth in the Advisory Committee's
Note. The objection takén in the Subcommittee Note is believed
to be met by the provisions of subdivision (e) of the rule; if
at any time counsel has evidence showing that a judicially
noticed matter is subject to reasonable dispute, the judge
can take appropriate remedial measures as in other situations
where he determines that an earlier ruling was erroneous in

light of subsequent developments,

RULE 301
Rule 301. Presumptions in Geneval 7o € ied Aetions
In all civil [easesY actions not otherwise provided for by et of
Congress or by these rules a presuniption imposes on the party against
whom it is directed the burden of proving that the nonexistence of the

presumed fact is more probable than its existence.

The substitution of 'civil actions' may have the

unintended effect of excluding proceedings and cases in

bankruptcy from the application of the rule. Proceedings
in bankruptcy are not regarded as "actions'" and the civil
rules which do apply to civil actions, do not apply to
bankruntcy proceedings except as made applicable by the

bankruptcy rules. Compare Evidence Rule 1101(b), which



distinguishes between civil actions and proceedings and

cases under the Bankruptcy Act. ;

RULE 302

Rule 302. Applicability of State Law in Civil [( ‘ases] detions

In civil actions, the effect of a presumption respecting a fact which
is an element of a claim or defense as to which State lnw supplies the
rule of decision is determined in accordance with State law.

The caption should be restored and the text amended
to read '"cases" in lieu of "actions.'" In this instance the
text of Rule 302 as transmitted to the Congress is in error.

See comment to Rule 301, above,

RULE 303

[Rule 303. Presumptions in Criminal Cases

[(a) Scope.—Except as otherwise provided by Act of Congress. in
criminal cases, presumptions against an accused, recognized at com-
mon law or created by statute, including statutory provisions that
certain facts are prima facie evidence of other facts or of guilt, are
governed by this rule.

[ (b) Submission to jury.—The judge is not authorized to direct the
jury to find a presumed fact against the accused. When the presumed
fact establishes guilt or is an element of the offense or negatives a
defense, the judge may submit the question of guilt or of the existence
of the presumed fact to the jury, if, but only if, a reasonable juror on
the evidence as . whole, including the evidence of the basic facts,
could find guilt or the presumed fact beyond a reasonable doubt.
When the presumed fact has a lesser effect. its existence may be sub-
mitted to the jury if the basic facts are supported by substantial
evidence, or are otherwise established. unless the evidence as a whole
negatives the existence of the presumed fact.

[ (c) Instrueting the jurv.—Whenever the existence of a presumed
fact against the accused is submitted to the jury, the judge shall give
an instruction that the law declares that the jury may regard the basic

fa:ts as sufficiont evidence ol the presumoed fuct but does not require
1t to do so. In addition, if the preruimed fact establishes guilt or is
an element of the offense or neyatives a defense, the judge shall in-
struct the jury that its existence niust, on all the evidence, be proved
beyond a reasonable doubt.}

Subcominittee Naotg

Hule 303 wny deleted since the subject of presuiuptions in eriminal
cases Iy dealt with in the proposals of the Brown Commissfon and 8 1
to revise the criminal code The Subcommittee determined to consdder
thiis<ue m the eourse of its study of the~e proposals, comin—necing iater
thi: Congregy.
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The committees recognize that the decision to defer

consideration represents a legislative procedural determination.
RULE 402

Rule 402. Relevant Evidence Generally Admissible; Irrelevant
Fvidence Inadmissible

Al relec it evidence is admissible, except as otherwise provided by
the Constitution of the United States, by Act of Congress, by these
rules, w1 by other rules [adopted] prescribed by the reme Court

pursuont to statutory authority. Evndence which is not relevant is not
admissible.

The committees express no disagreement with the

language of the amendment.

RULE 404

(hy Othe Foerimes, wiongs, or acts—Ekvidence of other crnmes,
winng- or acts 1s not ndmissible to prove the character of a person
in order to show that he ucted in conformity therewith, LTI sub-
division does not exehude the evidenee when otteredd /1 may. hoee-
coery e odmisehle far other purposes, such as piroof of mative, op-
portunitv, ntent, yrepaation, plan, knowledge, identity, or 1bsence
Af mistake or acordent.

The committees express no disagreement with the

amendment to subdivision (b).

RULE 4035

(b} Specific instances of conduct.—In eases 1 which chavacter or

a0 teaat nf ¢haracter of a person is an essential element of a charge,
claim or deferse, proof may also be made of ~pecifie instanees of fns
conduct.

Rubeommittee Note

Fhe Subcommittee approved sabdivision (b oas pro posed by the Comn?
with the speafie anderstanding that the Rule apphies only 1n those rela
ey rare ~situaions where character is truly an issue in the case

The committees agree with the interpretation of

csubdivision (b) set forth in the Subcommittee Note.




RULE 501

Rule o EPrnvdepes Recocmsed Ondy s Phovidea} Geveral fule

CENcept as othenwase tequited by the Constivation of the Prurted
States or provided by Acet of Congress, and except as provided in these
cules or m other vrules adopted by the Supreme Coutt. na person has a
privilege to:

1 1) Refuse tobe a witness; or
{21 Refuse to disclose any matter: or
3) Refuse to produce any ohject or writing @ or
(1) Prevent another from being a witness or disclosing any mat-
ter o1 producine any objeet or wiitine.J ‘
/i JZRA uthesirive gy ’/'/’./'l d by the Con Frabion o 7 T d

Nlle v 001 /1 vedediod /:l/ et ar {'oneioss or T R . 11

N e i groceseerpt S NEatutoy by il 20 T G g
Jr N e s gl NPl e, /1/,/",', TEANY Y PN Y BT ) 5
.\'././’ Lo e coed /:II/ 1. /r/'/,'u ok ad Fle e sar b s A ey i .
I foie rr itedd /"'/ the coiis of the d Wited Nicto sty DG bt o d v caan [
o ”" N A /‘IIII';I./' / 7/1'1/ /-1: ol e e, YA PR TP FTRT |
i " ditonge ux to b0l State Tane .Qﬁ//;/)/;: At T e gt AN on :
//,., 2 vl n/":/ 1 sy person o riame it Ntk /,,,/,'/,',4,} suh- e
divilon harcof hodl By b teyamnined o i i nidisee 0 LS 0 e :
Believing that privileges in the federal courts
should be uniform and governed by federal law, the committees
are unable to concur with the treatment given privilege by o

Ay

the Subcommittee. While Rules 502-513 if enacted as pre-

scribed by the Court would no doubt make for uniformity in
criminal prosecutions, federal question cases, and generally

in bankruptcy, the proposed amendment injects an element of doubt,.
Experience under Rule 46 oif the Criminal Rules offers small
encouragement for the evolution of a comprehensive and uniform
scheme of privileges through the decision-making process. It is

hoped that the Subcommittee considers its general approach to

privileges no more than a temporary expedient and proposes to

return to the subject. -

For the reasons set forth in the Advisory Committee's

Noie to Rule 501, the committees are also unable to agree with
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the amendment's particularized treatment of privileges in

diversity cases., In brief, Lhe amendment woulcd leave privileges

created by State law in the peculiar posture of being effective
in diversity cases but ineffective in other federal cases,
notably in criminal cases which undoubtedly lie in the area

of greatest sensitivity. With these priviieges thus rendered

largely illusory, their limited recognition is explainable
only in terms of possible impact on the outcome of litigation,
a result which has been rejected generally elsewhere in the

federal procedural field.

RULE 601
Rule 601, General Rule of Competency
Every person is competent to be s witness exeept as otherwise
provided 1n these rules. [lowerver. in covil aclivns, with respect to a
claim or defense as to whick State law supplies the rule nd{ derision,
the competency of a wituess shall be determened in accordance with

State law.

The committees are unable to concur in the amendment.

Rules governing the competency of witnesses are essentially
legal formulations of credibility, and credibility seems
undeniably to be a matter of procedure. To the extent that
they are designed to affect outcome, the same is true of
procedural provisions generally. The Erie argument thus

fails to convince. Moreover, the amendment applies all State

rules of competency, not merely those found in the Dead Man's Acts,

In this respect it goes beyond the expressions received by the

Advisory Committee,




A nationwide study of Dead Man's Acts was made for
the Advisory Committee. While the study disclosed wide ad-
herence to the philosophy that the estates of decedents ought
to be protected against legal attacks based on perjured testimony,::
the implementation of this sentiment assumed so0 great a variety
of forms as to lead inescapably to the conclusion that failure
is a foregomne conclusion, The study was too extended to permit
its inclusion in the Advisory Committee's Note, but it has
been made availlable to the Subcommittee. The committees believe

that any encouragement of the perpetuation of this remnant of

the common law rule of incémpetency of parties and interested
persons is a disservice to the law of evidence.

Note should also be taken of the fact that the amend-
ment is a step backward from present Civil Rule 43(a), which

would be supplanted.

RULE 606

(bY Inguiry iete - didity of verdiet or mdictment.— Upon an
mquirvy into the valulity of o vordiet or gelictcnt, a jeror may not
testify [a< to any matter oo stateinent ocentring during the course of —
the jury'< deliborations ov e} v oie- ning the elleet of anything upon
Bis o any other pror= mimd or onotions a- inflneneing him to assent
to or di=sent from the verdiet o indictment or roneerning his mental
processes i capnection therewith Fexcent tlod o piror may testify on
the question whethor extrancous prejndicial information was improp-
<rly broneht fo the jury's attention ar whether any ontside influence
was improper v brocght to bear upon any jurory. Nor may his aflidavit
orevidence of any ~tatement by him Eeoneerning a matter abont which
e woutd Le procluded from testifying cndicaling an cffect ap (70
“ind be vecerved for thiege paerposes.

While the committees are satisfied with subdivision
(b) as transmitted to the Congress, the difference between it

and the amendment is believed not to be great enough to warrant

disagreement with the amendment.




RULE 608

Sl spece etinees of conduet, - Speeific instanees of the cop
dunt of w0 witnesa, for the purpose of attackinge o supporting his
credibihity, otber than convietion of erime a: prosided su rale 609,
may ot be proved byoextrinsie evidence, They mav however, 7u the
Dieerc g oy He condd O probative of teathiudies~ vt laliness
Eand not remote e taeedl be ingpared into on cross-examination of
the witoess Thons W or oneress examination of a witness vwho to-tifies
to los chanetar for coathifalness or untruthfulnessy (/) comec ning
boos chcactor for Ladlifulness or vndrathfulness, or (2Y conecrning
thochpacton Tor Leethhilwess op anteudhfulvess of another witness
veda el el y the vitness being cooss ewamingd hag testified.,

The giviie of teshimony, whether by an aéensed or by any other
witness. does not operate as a waiver of his privilege against self-in-
crimination when examined with respect to matters which relate only
to eredibndity,

The committees express no disagreement with the

amendment to subdivision (b).

"RULE 609

Rule 609, Tmpeachment by Evidence of Conviction of Crime

() General rale.— For the purpose of attackivg the eredibility of o
witness. oy idenee that he has been convieted of a erime is admissible
A, but only if fthe erime (1) was punichable by death or imprison-
ment m eveess of ove vear under the Taw inder whicly he was convicted
ar (2)F (1) the crime imvolved dishonesty or false statement fregard-
loss of the punishmentY. or (2) the erime wvas punishable by death or
imprisonment in eveesg of one year under the laww undery ihich he aras
conrictod. unless the judae detcrmines that the danaer of wnfair prei-
udice ontirciohs the /)7’07)(1//7'/' valie of the evidence of the conviction.

(b Time limit.-- Evidenee of a convietion under this rule is not
admissible if a period of more than ten years has elapsed since the
date of conecietion or of the release of the witness from confinement
Lirposed for his most recent convietion, or the expiration of the i
period of Tis parole. probation. or centence granted or imposed with ’
tespect (o s most recent (*r)‘n\‘i«-tinn], whichever is the later date.

° ° .

(d) Juvenile adjudications.—Evidence of juvenile adjudications is
cenerally not admissible under this rule. The judge may, however, in
a criminal cosc. allow evidence of a juvenile adjudication of a witness
other than the aceused if convietion of the offense would be admissible
to attack the eredibility of an adult and the judge is satisfied that ad-
misston 1 ovidence is necessary for a fair determination of the issue
of guilt or iunocence,
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The committeces express no disagreement with the

amendments *c subdivisions (a), (b), and (d). Attention is,
however, directed to a possible ambiguity in subdivizion (a)
with regard to whether the "unless' clause applies to both
categories of crime or only to those in category (2). The
problem could be avoided by reversing the two numbered cate-
gories, thus conforming clearly with the meaning expressed

in the Subcommittee Note.

RULE 611

T

(by Seope of cross exwnmation— LA » itness nay be cross ex-
amined on any matter relevant to any issue in the case, imechuding cred-
thitity, Tnthe intevests of justic s the jndee may Thnit eross-examina-
tion with respeet to matters not testified to on divect examination.
(' ross e 0 vanin dion shoald be Timited to the subjectnoittcr of the direct -3
poaminaion and auidtcrs affecting the credibility of the aritness. The : )
g i G e cae i o of discretion. pecnit inguiry info additional ‘
matters us if on divect coaminadion. '

() Leading questions. ~Leadimg questions should not be used on
the direct examination of a witness except as may be necessary to de-
velop his testimony. Ordinarily leading questions should be permitted
on eross-esamiation. Ineivil feasesF actions.a party is vntit‘ml to call
an adverse party or witness identified with [him] such adverse party
and interrogate by leading questions.

A e b eet

PR ARt

With regard to subdivision (b), the committees re- ;3
affirm the treatment of scope oi cross-examination set forth L;
in the rule as transmitted to the Congress but recognize the !
existence of a subétantial division of opinion in the profession.

With ‘regard to subdivision (c), see the cohment on

Rule 301, above.

RULE 612
tule 612. Writing Used To Refresh Memory

Excent as otherwise provided in criminal proceedings by section
2500 of title 15, United States Code, if a witness uses a writing to
vefresh hi- memory for the purpose of testifying, feither before or
while tostifying] either
(1) while testifying. or
(2) he fore testifying if the court in its dizcretion determines it
Imeeossary in the interests of justice,
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A sl ers s paty e entihed to i L the vaitony praduced at the
hes iner. ta ynspect 2t to eross-exaniune the witness thoveon, ana to
mtroduce in evidence those portions whieh refate to the testimony
of the witness, T it is elnimed that the writing containg matters not
Lelated o ihe subject niatter of the testimony. the judae «hall examine
the writing in canera, excise any portions not so related. and order
delivery of the romainder to the party entitled thereto, Any portion
withheld ey objeetions shall be preserved and made available to the
appelate comtin the avent of an appeal. T{ a writing is not produced
or delivered parsnant o ordey under this rule. the judge shall make
any order justice requires. except that in eriminal cuses when the
\;l'.()swu.li aelets not to comply. the order slm]} he one striking the
testitnony ot if the judee in hi< diseretion determines that the interests
of st so oquites deckirme a mistrial,

The committees recognize that resistance has been
encountered with regard to the treatment of documents consulted

by a witness prior to taking the stand in the rule as trans-

mitted to the Congress. The amendment appears to be an
acceptable compromise of the competing interests at stake,

and the committees express no disagreement with it.

RULE 801
() Statements which are not hearsay.—A statement is not hearsay
1 -

(1) P'rior statement hy witness.—The declarant testifies at the
trial or hearing and is subject to cross-examination concerning
the stateme nt, and the statement is (L4 ) inconsistent with his testi-
mony. or (1) consistent with his testimony und is offered to rebut
an express or implied charge against him of recent fabrication or
improper influence or motive, or (C') one of identification of n
person made after peveeiving him: Prorided. That a prior incon-
sistent statement wunder clouse (AY ghall not be admizgible aa
proof of the facts stated unless it wrag given under oath and sub-
ject to the penalty of perjury ut a trial or hearing or in a deposi-
tion ar before a grand jury; or

The amendment would virtually destroy the utility

of clause (d)(1)(A), which allows prior inconsistent state-~

ments tc be used as substantive evidence. The instances in

which the rule as proposed to be amended would operate would

be relatively few in number, because, the prior statement

having been made under oath, the threat of a perjury charge
would make it highly unlikely that the witness would subsequently

relate a different story on the stand, again under oath. The

problem area consists of cases in which the prior statement

-12-
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was not under oath, and a cule which fails to encompass
those cases is of slight practical significance.

The first of the two justifications given for the
amendment. in the Subcommittee Note is that 'unlike in other
situations, there can be no dispute as 1o whether the prior
statement was made." The underlying assumption appears to
be that some factor 1s present with regard to prior incon-
sistent statements that requires an extraordinarily high
degree of assurance that the statement was in fact made. The
nature of this factor is not, however, explained. Presumably
the assurance would take the form of a written transcript of
testimony, yet the amendment requires none, and it is well
established under existing law that former testimony may be
proved by the testimony of any person who was present and
heard it given. Indeed, many out-of-court statements are
now admissible without agy requirement that they be in writing.
Among them are admissions, including confessions, spontaneous
utterances, statements for purposes of diagnosis or treatment,
declaration of pedigree, reputation of various kinds, dying
declarations, and declarat uns against interest, as well as
former testimony.

The second justification given in the Subcommittee
Note for the amendment is that '"the context of a formal
proceeding and an oath provide firm additional assurances of
the reliability of the statement." The premise of the rule

as transmitted to the Congress is that sufficient assurances
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are already present in the circumstances, without the addition
of the further highly limiting provisions of the amendment. If
the premise of the amendment is that a statement not made under
penalty of perjury is insufficient standing alone to support
a conviction and ought therefore not to be admitted, a con-
fusion between the distinct concepts of sufficiency and ad-
missihility is present. If every item of evidence were re-
quired to be sufficient to sustain é verdict in order to be
admissible, few items, particularly of circumstantial evidence,
would ever be admitted. No one claims that this is so. See
Advisory Committee's Note to Rule 401. Moreover, of the many
kinds of hearsay admitted in evidence, only one, former
testimony, is given under oath.
Prior to its action in prescribing the rule, the
Supreme Court had occasion to examine a similar provision
in the California Evidence Code. While the specific issue
before the Court was whether the provision violated the con-
stitutional right of confrontation, the Court's treatment
of that question is equally applicable to the question whether
a rule of this kind represents a wise approach to the problems
of hearsay as a matter of policy. The Court said:
...Confrontation: (1) insures that the witness
will give his statements under oath—thus impressing him
with the seriousness of the matter and guarding against the
lie by the possibility of a penalty for perjury; (2) forces

the witness to submit to cross-examination, the ‘''greatest
legal engine ever invented for the discovery of truth";

11
5 Wigmore §1367.




(3) permits the jury that is to decide the defendant's
fate to observe the demeanor of the witness in making his state-
ment, thus aiding the jury .n assessing his credibility.

It is, of course, true that the out-of-court state-
ment may have been made under circumstances subject to none of
these protections. But if the declarant is present and tes-
tifying at trial, the out-of-court statement for all practical
purposes regains most of“the lost protections. If the witness
admits the prior statement is his, or if there is other evidence
to show the statement is his, the danger of faulty reproduction
is negligible and the jury can be confident that it has before
it two conflicting statements by the same witness. Thus, as
far as the oath is concerned, the witness must now affirm, deny,
or qualify the truth of the prior statement under the penalty
of perjury; indeed, the very fact that the prior statement was
not given under a similar circumstance may become the witness'
explanation for its inaccuracy——an explanation a jury may be
expected to understand and take into account in deciding which,
if either, of the statements represents the truth,

Second, the inability to cross-examine the witness
at the time he made his prior statement cannot easily be shown
to be of crucial significance as long as the defendant is
assured of full and effective cross-examination at the time
of trial. The most successful cross-examination at the time
the prior statement was made could hardly hope to accomplish
more than has already been acccmplished by the fact that the
witness is now telling a different, inconsistent story, and—
in this case—one that is favorable to the defendant. Ve
cannot share the California Supreme Court's view that belated
cross-examination can never serve as a constitutionally adequate
substitute for cross-examination contemporaneous with the
original statement. The main danger in substituting subsequent
for timely cross-examination seems to lie in the possibility
that the witness' '"[f]alse testimony is apt to harden and be-
come unyielding to the blows of truth in proportion as the
witness has opportunity for reconsideration and influence by
the suggestion of others, whose interest may be, and often is,
to maintain falsehood rather than truth." State v. Saporen,
205 Minn. 358, 362, 285 N.W. 898, 901 (1939). That danger,
however, disappears when the witness has changed his testimony
so that, far from'hardening) his prior statement has softened
to the point where he now repudiates it.

1ZSee Comment, Substantive Use of Extrajudicial

Statements of Witnesses Under the Proposed Federal Rules
of Evidence, 4 U,Rich.L.Rev.110, 117-118 (1969); 82
Harv.L.Rev.475 n.16 (1968),
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The defendant's task in cross-examination is, of
course, no longer identical to the task that he would have
faced if the witness had not changed his story and hence had
to be examined as a "hostile" witness giving evidence for
the prosecution., This difference, however, far from lessening,
may actually enhance the defendant's ability to attack the
prior statement. For the witness, favorable to the defendant,
shoulcd be more than willing to give the usual suggested ex-
planations for the inaccuracy of his prior statement, such
as faulty perception or undue haste in recounting the event,
Under such circumstances, the defendant is not likely to be
hampered in effectively attacking the prior statement, solely
because his attack comes later in time.

Similar reasons lead us to discount as a constitutional
matter the fact that the jury at trial is foreclosed from
viewing the declarant's demeanor when he first made his out-
of-court statement. The witness who now relates a different
story about the events in question must nececssarily assume a
position as to the truth value of his prior statement, thus
giving the jury a chance to observe and evaluate his demeanor
as he either disavows or qualifies his earlier statement. The
jury is alerted by the inconsistency in the stories, and its
attention is sharply focused on determining either that one
of the stories reflects the truth or that the witness who has
apparently lied once, is simply too lacking in credibility to
warrant its believing either story. The defendant's confrontation
rights are not violated, even though some demeanor evidence
that would have been relevant in resolving this credibility
issue is forever lost,

It may be true that a jury would be in a better
position to evaluate the truth of the prior statement if it
could somehow be whisked magically back in time to witness
a gruelling cross-examination of the declarant as he first
gives his statement. But the question as we see it must be
not whether one can somehow imagine the jury in "a better
position," but whether subsequent cross—-examination at the
defendant's trial will still afford the trier of fact a
satisfactory basis for evaluating the truth gf the prior
statement. On that issue, neither evidence1 nor reason

13
The California Supreme Court in its earlier
decision on this issue stated that "[t]his practical
trutn [the importance of immediate cross—-examination)
is daily verified by trial lawyers, not one of whom
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13 con'd

would willingly postpone to both a later date and a
different forum his right to cross-examine a witness
against his client." People v. Johnson, 68 Cal. 2d
646, 655, 441 P.2d 111, 118 (1963), cert. denied, 393
U.S. 1051 (1969). The citations that follow this
sentence are to books on trial practice that shed little
empirical light on the actual comparative effectiveness
of subsequent, as opposed to timely, cross-examination.
As the text suggests, where the witness has changed

his story at trial to favor the defendant he should,

if anything, be more rather then less vulnerable to
defense counsel's explanations for the inaccuracy of
his former statement.

\

convinces us that contemporaneous cross-examination before
the ultimate trier of fact is so much more effective than
subsequent examination that it must be made the touchstone
of the Confrontaticn Clause.

California v. Green, 1970, 399 U.S. 149, 158-161.

The committees are unable to express agreement with

the proposed amendment.

RULE 802
Rule %02, Hearsay Rule
Hearsay is not adnussible exeept as provided by these rules or by

other ruli= Eudoptedd poeserd o by the Supeeme Coutt g st o
satator i wutho //_l/ul' |!_\ Net ol Congross,

The committees express no disagreement with the

language of the amendment. See comment under Rule 402,

RULE 803
Rule. 803, Hearsay Exceptions; Availability of Declarant LIinmaterial

The following are not exeluded by the hearsay rule. even though
the dediarant is available asa withess:
Ll L) L]
(6) Reecords of regularly condueted husinces o pofessional

activity.—A memorandum. report. record. or data conapilation.
in any form. of acts. events, conditions. opinions. or diagnoses. -

-17-
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made nt or near the time by, or from information teansmitted by,
a person with knowledge. Fn]! i the comse of 4 veoubarly con-
ducted aetivity, as shown by the tostiony of the covvadian o
other qualified witness, unless the sonvees of infonton or othier

cirenmstnuees indieate fuck of H'nsi\\'mthilwsh./] i ket the
course of a reqularly conducted business ar professionul artivity.
and (f it was the reqular practice of such husiness or piofeesional
activity to make such memorandum, report. vecord, or duata cou-
pilation. all as shown by the testimony of the custodion or other
qualificd iritnesa. unless the source of information or the method
or circumstances of preparation indicate lack of trustiworthiness.,
() Abence of entry in records fof regularly conducted ae-
tivityd Aot in aceordance avith the provisione of puragraph
(7).- -Eovidence that a matter 1s not included in the memoranda,
reports, records, or data compilations, in any form. [of a vezuluely
conducted activity} ket in accordance awith the prorcisions of
paraqraph (G). to prove the nonocenrrence or nonexistonce of o
the matter, if the matter was of a kind of which a memorandnm, i
report, recard, or data compilation was regularly made and pre-
served, unless the sourees of information or other circumstances |
_ indicate lack of trustworthiness. )
(8) Public 1ecords and reports.—Records, reports. statements. b
o1 data compilations, in anyv form, of public offices or acencies, Cos
setting forth (A) the activities of the office or ageney, or (I3) '
mattars observed pursuant to duty imposed by law, cv () in
- cvib easesYos Lons smdd agaanst the Government in erinainal eases,
fa bl Bndings resulting from an investigntion made prirsuant to
authority gianted by Iaw, unless. the sonrces of information or
other crrcnmstances indieate ek of trustworthiness,

. . . i - R .
[(24) Other exceptions.—A stutement not specifically covered
by amyv of the foregoing exceptions but having comparable cir-
ctonstantial @inamtees of trustworthiness.J

The committees are unable to agree with the amend-
ment to subdivision (6) of the rule., The amendment limits
records within this hearsay exception to those kept in the
course of a "business or professional activity.' This
provision is much narrower than present 28 U.S.C. §1732(a),

which uses the term "business'" but defines it rather broadly

to include '"business, profession, occupation and calling of

every kind," The joint committees believed that even this




definition was not sufficiently broad to meet present day
needs, Compare the definition in subdivision (b) of 28 U.S.C.
§1732,

Subdivision (7) of the rule would require revision
to conform with action taken with regard to subdivision (6).

As to subdivision (8), see comment upder Rule 301.

The committees are unable to agree with the proposal
to delete subdivision (24). The common law developed the
existing hearsay exceptions on a case-by-case basis, and this
useful process should be permitted to continue., Neither the
rulemaking nor the legislative process possesses the promptness

. and flexibility required to respond effectively to the immediate

needs of a live case pending in the trial court. Compare the
Subcommittee's proposal in amended Rule 501 that privilege be
governed "by the principles of the commoh law as they may be
interpreted by the courts of the United States in the light
of reason and experience." A formulation of this sort might
be included in subdivision (24) in lieu of deleting that

subdivision entirely.

RULE 804

Rule Ro4. Tearsay Exeeptions: Declavant Unavailable

{a) Definition of unavailabilitv.—“T nav ailability as a witness”
imeludessituations in which the declarant—

. 3 °

(5) 18 aheent froes the Lporineg aa b tha neacapent af hie
statement has< heen yinahle to procure his attondance o1 fo <ty
he pracees or ather reasonable meane,

-19-




(b) Hearsay exceptions.—-"L he fojlowing are not excluded by the
hearsny rule if the declarant is uimvailable as a witness:

{1) Former testimony.—Textizony given as a witness at an- ‘
other hearing of the same or a ditferent procecding, or in u deposi- .k
tion taken 1 complinnee with jaw n tllw course of another pro- : %
ceeding, [at the instance of or against a party with an opportunity B |
to develop the testimony by direct, cross, or redirect exumination, P
with motive and interest similar to those of the purty against -
whom now otfered. 3 if the party against whom the testimowy s ' ]
now offeced ora g tdecessoy fo rntegest, load an u};/»(n‘tu/:if!/ fo
i /(//- Phe fostopron /;:/ A orect criss, o aedliedt cadpialion,

[(2) Statement of 1ecent perception.—A statement, not in re-
sponse to the instigation of a person engaged in investigating, litl-
gating, or settling a claim, which narrates, describes, or explains
an event or condition recently pereeived by the deelarant, made in
aood faith, not in contemplation of pending ov anticipated litiga-
tion in which he was interested, and whiﬁ: his recollection was P
elear. .

[(3)3(2) Statement under belief of impending death.—[AJ :
[ proscoution for honicide or inoa civil case, a statement !
made by a declarant while believing that his death was immirent, ‘
concerning the cause or circumstances of what he believed fo be
his impvmling death.

L J () Statement against interest.—A statement whichi was
at the thne of its making so far contrary to the declarant’s pe-
cuniary or proprietary interest, or so far tended to subject him
to [eivil orY erimmal liability Lor to render invalid a elain by him
against another or to make him an object of hatred, ridicule. or
disgrace.J that a reasonable man in his position would not have
made the statement unless he believed it to be true. A statement
tending to expose the declarant to criminal liability and offered
to exculpate the accused is not admissible unless [corroborated.}
corroboraling circumstances clearly indicate the trustworthiness
of the statement. A statement or confession offered againat the ac-
cused in a criminal cuse. made by a codefendunt or other person
v plicativweg both limself and the aecused., is not admissible,

b S

s

run e

[(6) Other exceptions.—.\ staterient not specifically covered by
any of the foregoing exceptions but having comparable circum-
stantial guarantees of trustworthiness.]

The committees are unable to agree with the proposed

amendment to subdivision (a)(5), requiring oxhaustion of the

possibilities of taking the deposition of the declarant. The

most commonly encountered of the hearsay exceptions under this

-20-~
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rule is that for former testimony, which in appearance and
reality is virtually indistinguishable from a depasition.

The suggested additional requirement would compel the wasteful
and needless redoing of what has already been done, Depositions
are expensive and time-consuming, and the quality of the
evidence under all the hearsay exceptious of this rule are

such as to justiiy doing without this needless pretrial com-
plication. 1In any event, denosition procedures are available
for those who wish to resort to them. Moreover, the deposition
procedures of the Civil Rules and Criminal Rules are only
impertectly adapted to implementing the proposed amendment.

No purpuse .s served unless the deposition, if taken, may be
used in evidence. Under Civil Rule 32(a)(3) and Criminal

Rule 15(e) a deposition, though taken, may not be admissible,
and under Criminal Rule 15(a) substantial obstacles exist in
the way of even taking a erosition.

The committees are unable to agree with the proposed
amendments to subdivision (b)(1). A return to the clder common
law requirement of identity of the party against whom offered
(or privity) is needlessly restrictive. Subjecting the evidence
to a winnowing and sifting process by a party with like in-~
terests furnishes a guarantee of trustworthiness much like
that found in declarations against interest. Modern authority

supports this position. Tug Raven v. Trexler, 4.3 F.2d 556

(4th Cir, 1969) (testimony at Coasti Guard inquiry admissible

in wrongful death action); Cox v. Selover, 171 Minn. 216,

~2]-




213 N.W. 902 (1927) (testimony against guarantor with corporate
connections admissible against corporate guarantor); Bartlett

v. Kansas City Public Service Co., 349 Mo. 13, 160 S.w,2d 740,

142 A.L.R. 666 (1942) (testimony for defendant in suit by

husband admissible in suit by wife); Travelers Fire Ins. Co,

v. Wright, 332 P.2d 417 (Okla. 1958) (testimony against one
partner in criminal prosecution for arson admissible in action
on fire policy by partners). In another respec¢t, however, the
amendment appears unduly lenient in failing to incorporate an
equivalent of the common law requirement that the issues be
identical or at least similar, with a view to insuring that
there was adequate motivation to explore the testimony. In
lieu of the mechanical method of the common law, the rule as
transmitted to the Congress required that the party to the
former proceeding have had a motive 2nd interest similar to
those of the party against whom subsequently offered.

The committees ére unable to agree with the proposal
to delete subdivision (b)(2). The subdivision is designed to
avoid the loss of valuable evidence, which may be readily
evaluated by a jury, and it is carefully hedged about with
safeguarding provisions designed to prevent abuse.

The committees are unable to agree with the amendment

to subdivision (b)(3). The illogic of excluding the evidence

in nonhomicide criminal cases is evident. Thus, under the

amendment, in a narcotics rosecution the dying declaration
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of a gang member who had been "executed' would fail to qualify.
Cognizance should be taken of the narrow subject-matter scope
of the rule, as safeguarding against abuse.

The committees are unable to agree with certain of
the amendments to subdivision (b)(4). The proposal to exclude
declarations tending to expcse the declarant to civil liability
or to undermine a claim that he might assert does, it is true,
leave declarations against ''pecuniary" interest undisturbed in
the rule, The latter is, however, apparently intended to be
read in the narrow traditional English sense of an acknowledge-~
ment of a liquidated debt. The result is contrary to modern
cases, including federal, extending the exception to admissions
of tort and other unliquidated liabilities. See, e.g. Gichner

v. Antonio Triano Tile and Marble Co., 133 U.S.App.D.C. 250,

410 F.2d 228 (1968) (statement that declarant had smoked-in
building later found burned, held sufficiently against interest).
The proposal also fails to afford a satisfactory answer as to
the admissibility of a confession of fault by a decedent in
jurisdictions holding that privity between decedent and his
adninistrator is lacking in wrongful death actions with the
result that declarations of the decedent are denied the status
of admissions. Insofar as the amendments eiclude declarations
tending to make the declarant an object of hatred, ridicule, or
disgrace, the pattern of authority is, of course, much less
apparent., It is believed, however, that these factors may
furnish a motive more powerful than fear of punishment or

financial loss.




The committees express no disagreement with the
rephrasing in general of the corroboration requirement of

subdivision (b)(4). They do suggest, however, deletion of

i offered by defendants in criminal coses, and as providing a
prolific source of disputes and appeals.
The committees express no disagreement with the

~ proposed final sentence to be added to subdivision (b)(4).

The wording may, however, invite confusion, and it is suggested

that "not admissible" be replaced by '"not within this exception."

The result is consistent with the Subcommittee Note.
The committees disagree with the proposal to delete
subdivision (b)(6) for the same reasons stated concerning the

similar proposal to delete subdivision (24) of Rule 803,

RULE 901

(1'0_) Methods provided by statute or rule.—Any method of au-
thentication or identification provided by Act of Congress or by

other rules [adopted} preseribed by the Supreme Court pursiant
to statutory authority.

The committees express no disagreement with the

language of the amendment to subdivision (10). See comment

to Rule 402.

RULE 902

(4) Certified copies of public records.—A copy of an official
record or report or entry therein. or of a document authorized
by law to be recorded or filed and actually recorded or filed in a
public office, including data coiapilations in any form, certitied as
- correct by the custodian or other person authorized to make the
certification, by certificate complying with paragraph (1), (2).
or (3) of this rule or complying with any Act of Congress or
b rule fadoptedd prescrided by the Supreme Court pursuant to
T statutory authority.

~24 -

the word "clearly" as imposing a burden beyond t:ose ordinarily

attending the admissibility of evidence, particularly evidence




Ceiah Wabranke ko wis vy n

(5) Acknowiedged docunents.- - Dociments aeconmanted by

. certificate of uckuowledgment Eumlvr the lmnd and scal ofJ 2a-

£ couted in the manner provided by lair by wnotary public or other
oflicer authorized by Taw to cake acknowledgmients,

The committees express no disagreement with the
language of the amendment to subdivision (4). See comment

to Rule 402.

The commit{=es agree with the ameadment to oubdiv owen

(8).

RULE 1001

tule 1001, Definitions

For purposes of this article the following definitions are applicable.

(2) l.’hotogx"uphs.;“‘l’l‘)-(»)'tro—éruphs” include still photographs.
X-rav films, ¢cideo tapes. and motion pictures.

The committees agree with the amendment to subdivision

RULE 1101 1

(¢) Rule of privilege.—The [rules] rule with respect to privilewes
[applyy opwlies at all stages of all actions, cases, and proceedings.

° L] L]

(¢) Rules applicable in part.—In the following proceedings these
rules upply to the extent that matters of evidence are not provided
for in the statutes which govern procedure therein or in other rules
[adonted] pieseribed by the Supreme Court under statutory awthor- :
ity : the trial of minor and petty offenses by United States magistrates:
review of agency actions when the facts are subject to trial de noro
under section 706(2) (F) of title 5, United States Code; Freview of
orders of Secretarv of Agriculture under sections 202, 499f and 4992
(c) of title 7. United States Code; naturalization and revocation of
paturalization under sections 14211429 of t:tle 8. United States Code:
prize proceedings in admiralty under serti: ns 7651-T681 of title 10. |
Tnited States Code: review of orders of Secretary of the Interior T
under section 522 of title 13, United States (‘ode: review of orders of
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petrolewin contiol hoards under section T16d of title 15, United States
Code: actions for fines, penulties. or forfeitures under the Tariff Act
of 1030 (19 U.S.C.. e. 4, part V), or under the Anti-Smuggling Act
(19 U.S C.ie.5) :eriminal libé) for condemnation. exclusion of imports.
o~ other proceedings undor the Federal Food, Drug. and Cosmetic
Act (21 TRA.CL e. M disputes between sennien under sections 236
258 of title 22, United States Code: habeas corpus under sections
2241-2954 of title 28, United States Code : motions to vacate, set acide,
or correet sentence under section 2255 of title 28, United States Code:
actions for ponalties for refusal to transport destitute seamen under
section 679 of title 46, United States Code: actions ngainst the United
States for damages caused by or for towage o1 .alvage services ren-
dered to public vessels under chapter 22 of title 46, United States
Code. as implemented by section 7730 of title 10. United States Code.}
moriew of orders of the Secietary of Agrieulture under zection ? of
the Aot cntitled »An Aet to wuthorize associations of produce x -4

£

avrvicultural prodacts”™ approced February 18 1922 (7 17.S.C. 202).
ane wndes sectans i and Py of the Pevishable Agiicnltned Com-
moditics Act, 1930 (7 TS0 4991199y waturalization und rero-
cation of naturalization under scetions SIS of the [uanigration
and Nationality Acr (8 UNC. 1321-1129): piiie proceedings in
admiralty under sections T631=T681 of title 10,17 ited Ntates (‘odi:
review of orders of the Necrctary of the futevion wudor section 2 of
the Act entitled »An Act authoesizing ussocintives ot producers of
aquatic products™ approrod Juwe 25,0085 (157N 022 s revicn of
orders of potrolown control boards undcr xection 5 of the At cntitied
“An et to regulate intoistate and foreiga commecrce o petroloum
and its products by prohibiting the slipmcnt in sveh connmerce of
petroleum and its products produced in riolution of State T aad
for other purposes™, approced February 22, 1955 (15 N Tlad)
actions for fines. penalties, o forfeitures wnder port 17 of title I'V of ,
the Tariff Act of 1940 (19 V.S J3S1-1624). or under the Anti- P
Smuggling Act (19 TN A701-1711) ¢ criminal thel for condem-
nation, erclusion of imports. or other procecdings wnder the Federal
Food, Drug, and Coxmctioc Act (21 UN.CO301-392) ¢ disputes between ;
seamen under sections 079, 4080, and J081 of the [lerised Ntatutes ;]
(22 171.8.C. 256-258),; } -heas corpus under sections 2251-225} of title :
28, United States ('ode, motions to vacate, sct axide, or correct gentence
under section 2255 of t Hle 28, United States Code; actions for penal-
ties for refusal to transport destituic scamen under scction 4578 of
the Revized Statutes (46 U.N.C. 679); vctions against the Inited
States under the Act entitled “An Act authorizing suits agaiz.st the ;
United States in admiralty for damage cawsed by and sulrage 8¢ evice
rendered to public vessels belonging to the United States, and for
other purposes”, approved March 3. 1925 (46 T'.S.(\. 781-790), a
implemented by section 7730 of title 10, United States (‘ode.

The final form of subdivision (c¢) will depend upon
action taken with regard to Rule 501.

The committees express no disagreement with the
language of the amendment to subdivision (e). See the

comment to Rule 402.
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MATTERS OF STYLE

The committees suggest that the original numbering
of the rules be retained, even though a rule or subdivision
is deleted entirely. This would appear to be in order as a
means of avoiding confusion with regard to the large body of legal
literature (opinions, law review articles, texts) in which refer-
ences to the rules as transmitted to the Congress are already

found.

In order to conform to the usage followed in drafting
the rules the committees also suggest use of '"judge' rather
than '"court" unless the context clearly requires otherwise.

See, e.g.,the amendment to Rule 612,

PROPOSED SECTION 2 OF HR 5463

See. 2. Title 28 of the United States Code is amended— '
(1) by inserting immediutely ufter section 1656 the following
new section:

~§ 1657. Rules of Evidence

“T'he Supreme Court of the United States shall have the power to
prescribe amendments to the Federal lRules of Evidence. Such amend-
ments shall not take effect until they have been reported to Congress
by the Chief Justice at or after the beginniug of « regulur session of

(ongress but not luter than the first. day of May, and until the expi-
ration of one hundred and eighty days after they have been. so re-
ported; but if either House of Congress within that time shall by
resolution disapprovce any amendment so reported it shall not take
effect. Any provision of law in force at the expiration of xuch time
and in (‘o;)f/ir'/ with any xuch amendment not disapproved shall be
of no further force or effect after auch amendment has taken effect.”; '

and

(2) by adding at the end of the tuble of sections of chapter
111 the following new item:

“1657. Rules of Eridence.”

-27 -
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The committees approve the proposal to add a section
1657 to title 28 U.S.C., which would confer upon the Supreme
Court power to prescribe amendments to the Federal Rules of
Evidence. After these rules have become effective by Act of
Congress there will undoubtedly arise instances in which
amendments will be found to be in the interest of justice and
it will be very much in the public interest in‘this way to
make it perfectly clear that the Court is empowered to deal
with them., Likewise the committees are satisfied that it is
appropriate to require that all such amendments be reported
to the Congress and that they shall not take effect until a
specified time has elapsed after they have been so reported,
the exact length of that period of time being for the Congress
to determine,

The proposed amendment further provides that if
either House of Congress disapproves any rules amendment
prescribed by the Supreme Court it shall not take effect.

The committees understand the problem which this proposal

is designed to meet but believe that it is unsound in principle
and that it might in practice in some instances defeat a
necessary exercise of the rule amending power which the

section is designed to grant. It is suggested that the

problem which the Subcommittee is seeking to meet could be

talken care of adequately by a substitute provision that either
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House of Congress should have authority by resolution to
postpone the effective date of a rules proposal received
from the Supreme Court for such a period of time as it might
deem necessary to enable the Congress to give full con-
sideration to it and to take action upon it.

The difficulty which the committees see in the
proposal toc give a single House of Congress veto power over

rules proposals of the Court is that it would make it possible

for one House to reject a rules amendment of which the other

House approves, thus placing the Court in the impossible
position of not being able to meet what might be an urgent
problem except by a rule which would be destined for rejection
by one House or the other. The committees believe that in
a matter as vital to the proper administration of justice as
procedural rulemaking, the Supreme Court, having been given g
primary responsibility, is entitled to have any action by the
Congress in this field take the form of binding law, just as
the Subcommittee is proposing to do in the case of the Federal
Rules of Evidence, and not as a mere negative reaction from
a single House,

It is believed, as suggested above, that both
objectives, i.e,, the need of each House of Congress to
have ample time to consider and act upon rules amendments
and the need of the Supreme Court, the bench and the bar to
have the guidance of statutory law when the Congress acts

in this area, will be met if each House is given independant
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authority to postpone the effective date of a rules proposal
prescribed by the Supreme Court for a period of time sufficient
to enable both Houses to act on it.
K ﬁ‘fé’:’; :




